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J   U  D  G    M   E  N   T
1. The prosecution case, in brief, as disclosed in the 

First Information Report is that, the informant Smt. Chandra 

Maya  Devi  lodged  the  written  ejahar  on  10-06-2010  before 

Officer-in-Charge of Jamuguri Police Station stating inter-alia, 

that on 10-06-2010 at about 10-30 AM the accused Miraj Ali 

entered into her residence and searched for her husband. Then, 

she informed the accused about the absence of her husband in 

the residence. At that time, she was making the wall ready of 

the house. And by taking that chance, the accused caught hold 

her  chest  and  tried  to  rape  her.  So,  she  raised  alarm. 

Immediately her husband arrived at the place from outside and 

rescued her. She had to give a blow by a stick on the head of 

the accused to save herself from hands of the accused. One 

Baharul Islam witnessed the occurrence. 

So, the informant prayed before police for  taking 

necessary action by investigating the matter. 

2. On being received the ejahar, the Officer-in-Charge 

of  the  Jamuguri  Police  Station  registered  a  case  u/s 

447/376/511 of IPC. Then the Investigating Officer investigated 

the case. During the course of investigation, he prepared the 

sketch map of the place of occurrence after inspection of the 

same. He sent the victim / informant for medical examination 

and also for recording her statement u/s 164 CrPC. And after 

completing  the  investigation,  the  Investigating  Officer 

submitted the charge sheet against the accused Miraj Ali u/s 

448/376/511 IPC. 

3. After appearance of the accused before the Court, 

the  case  was  committed  by  Learned  Judicial  Magistrate,  1st 

2



          

Class, Tezpur, Sonitpur as the offences being exclusively triable 

by Court  of  Sessions.  Then the case was taken up for  trial. 

Considering the  materials  available  on case record and case 

diary, the charge was framed u/s 448 / 376 read with section 

511 of IPC. The contents of charge was read over and explained 

to the accused to which he pleaded not guilty and claimed to be 

tried. 

4. To  bring  home  the  case,  the  prosecution  has 

examined  as  many  as  5  (five)  witnesses  including  the 

Investigating Officer. At the close of examination of prosecution 

witnesses,  the  accused  has  been  examined  u/s  313  CrPC 

wherein he has denied the prosecution case totally.  No witness 

has been examined by defence.  After  the close of  trial,  this 

judgment is delivered. 

5.  Points for determination of the case:

1. Whether the accused had entered into the house 

of informant at the time of occurrence and made 

attempt to commit rape to the informant ?

2. If  so,  whether  the  accused  did  some  acts  in 

order to commit the rape ?

Discussion,   Decision and reasons for Decision:-  

6. In order to decide the case, I like to briefly discuss 

the evidence adduce by prosecution witnesses first.

7. The informant who has deposed as PW-2 has stated 

in her evidence that the occurrence took place at about 10 AM 

on one day about 10 months ago when she was making the 

wall of the house ready. At that time, her children had gone to 
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school and her husband was absent. Then, the accused Miraj Ali 

entered into her residence and searched for her husband. When 

she informed the accused about the absence of her husband, 

then the accused caught hold her hands and tried to commit 

rape.  She raised alarm. Immediately  her  husband and other 

family members arrived at the place of occurrence. Then she 

gave a blow by the bamboo stick on the head of accused. Then, 

the accused was apprehended by the people. Thereafter, she 

along with  her  husband and one Dilip  Bhujel  went  to  police 

station and lodged the ejahar. She gave thumb impression on 

the ejahar. She was sent for medical treatment.  One person 

who was not known to her had come with the accused. 

8. In  the  cross-examination,  the  PW-2  (informant  ) 

has stated that her brother-in-law Dilip Bhujel and her parents 

used to reside near her residence. They arrived at the place at 

first then the neighbouring people came. She was making the 

wall of her bed room ready where the occurrence took place. 

The accused used to visit her residence off and on to meet her 

husband. Accused caught hold her hand once. And at that time, 

she raised alarm and gave blow by the stick. The neighbouring 

people came and apprehended the accused and handed over 

him  to  police.  Police  sent  her  to  hospital  for  medical 

examination but as she had no injury so she was not given 

medical treatment. Then she was brought back to police station 

and police wrote an ejahar and took her thumb impression. So, 

she has to come to depose evidence for that ejahar. The ejahar 

was written as stated by her. The boy who was accompanied 

with accused was not known to her. Accused caught hold her 

left  hand so,  she felt  pain on the hand,  and one black spot 

appeared. The doctor saw the spot. PW-2 has denied the fact 

that her husband had business of country liquor and while her 

husband  sought  Rs.20/-  from  accused  and  when  accused 

refused to give the money then she and her husband assaulted 
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the accused and caused head injury. PW-2 has also denied the 

fact  that  the  ejahar  was  lodged  only  because  of  her 

apprehension that accused could have filed case against her. 

PW-2 has made it clear that accused only caught 

hold her hand and except that accused did nothing. 

9. PW-1  Sri Amar  Bahadur Bhujel,  the husband of 

the victim / informant, has stated in his evidence that he had 

gone outside at about 1 hour before the occurrence. At that 

time, his wife was alone at the residence. At about 10-30 AM, 

when he heard the alarm and came back to residence he saw 

that the accused Miraj Ali was trying to rape his wife Chandra 

Maya and he was found scuffling with his wife. Then, he saved 

his wife from accused. Then his wife took a stick and gave blow 

with that stick on the head of accused. Then accused fled away 

after sustaining injuries. One boy whose name was Baharul was 

present at the time of  occurrence.  Though he witnessed the 

occurrence, but he did nothing. Then, he along with his wife 

went to Jamuguri police station and his wife lodged the ejahar 

before police which was written by one person namely Pradip 

Ray. 

10. In the cross-examination, PW-1 has stated that the 

accused was known to him from earlier. Accused never used to 

visit  his  residence.  Baharul  was  resident  of  Lalpul.  Accused 

visited his residence for first time on the date of occurrence. 

There was not rivalry between him and Baharul. He arrived at 

the place of occurrence first. Then Dilip and Chandra Bahadur 

arrived. At that time, accused was assaulting his wife. His wife 

fell  on  the  table  as  accused  scuffled  with  her.  He  saw  the 

scuffling for one minute. The blood came out from the injury 

due to caused for the hit given by stick by his wife. Police did 

not send his wife to doctor because she did not sustain any 
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injury. He had no any business of liquor.  PW-1 has denied the 

fact  that  accused  came  to  his  residence  on  the  date  of 

occurrence only for returning Rs.20/- for purchasing liquor from 

him. 

11. PW-3 Sri Chandra Bahadur Bhujel has stated in his 

evidence that on the date of occurrence at about 10-30 / 11 AM 

when  he  heard  the  hue  and  cry  from  the  residence  of  his 

brother Amar Bhujel,  he went there and heard that Chandra 

Maya had given the stick blow on the head of accused Miraj Ali. 

Miraj Ali went to police station. Chandramaya informed him that 

she assaulted to accused because accused had told her some 

objectionable words. 

12. PW-4 Dilip Bhujel, the brother-in-law of victim, has 

stated in his evidence that at the time of occurrence, he was 

going on the road then he saw the accused Miraj Ali running on 

the road with head injury. He came to know from his sister-in-

law  Chandramaya  Devi  that  accused  Miraj  Ali  had  tried  to 

commit rape on her. And at that time, Chandramaya Devi gave 

a stick blow on the head of accused. Then, he (PW-4) brought 

Chandramaya Devi to police station where Chandramaya lodged 

the ejahar against Miraj Ali.  

13. In the cross-examination, the PW-4 has stated that 

his elder brother and sister-in-law had no business of country 

liquor. PW-4 has denied the fact that when accused was coming 

from Panpur then his elder brother asked accused Miraj Ali to 

pay the dues of Rs.20/- and while accused refused to give the 

dues then his sister-in-law assaulted to accused with a stick. 

14. From the above discussion of evidence adduced by 

PW-1, PW-2 ( victim / informant), PW-3 and PW-4, it appears 

that PW-1, PW-2 and PW-4 have claimed that accused tried to 
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commit rape on the victim (PW-2). Accused caught hold the 

hand of victim and made scuffling for committing rape. On the 

other  hand,  PW-3  has  stated  that  he  came  to  know  that 

accused  uttered  some  objectionable  words  and  came  to 

residence of victim for which the victim Chandramaya gave the 

hit  by  stick  on the head of  accused.  So,  on  appreciation  of 

evidence  of  above  PWs,  it  appears  that  PW-1,  who  is  the 

husband  of  victim,  has  claimed  that  he  witnessed  the 

occurrence. On the other hand, the PW-3 and PW-4 have stated 

that they only heard about the occurrence. PW-4 saw the head 

injury of accused immediately after the occurrence. PW-4 has 

claimed himself as brother-in-law of victim. 

15. Now, I like to discuss the evidence of Investigating 

Officer as the evidence of Investigating Officer is essential for 

decision of the case as his evidence is found reliable to test the 

veracity of the evidence of PWs. The Investigating Officer has 

stated that on 10-06-2010 he was directed by the Officer-in-

Charge of Jamuguri Police Station for investigation of the case 

after  receiving the ejahar  from informant Chandramaya Devi 

and also after registration of the case. Then he inspected the 

place of occurrence on the same day. He also sent the victim 

for medical examination. He arrested the accused and sent him 

to judicial custody. And after competing the investigation, he 

submitted  the  charge  sheet  against  the  accused  u/s 

448/376/511 of IPC. 

16. In the cross-examination, the Investigating Officer 

has stated that he sent the accused for medical examination. 

He did not forward the victim to the Court for recording her 

statement  u/s  164  CrPC.  The thumb impression  given  by 

informant on the ejahar was not endorsed by anybody. He did 

not  interrogate  the  person  who  had  written  the  ejahar.  He 

found no other  information about  the  occurrence except  the 
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FIR. He did not even get verbal information. The Investigating 

Officer has also made it clear that some facts stated by PWs in 

their evidence before the Court were not stated before him at 

the time of recording their statement u/s 161 CrPC. 

17. From  the  above  discussion  of  evidence  of 

Investigating Officer,  it  appears  that  the  FIR was  lodged by 

victim herself on the date of occurrence and on the same day, 

she was referred for medical examination. Investigating Officer 

also  received  the  Medical  Report.  But  on  perusal  of  Medical 

Report, though it has not been exhibited by Medical Officer, it 

appears that the prosecutrix sustained no injury on her person. 

18. During the course of argument, though the learned 

Additional Public Prosecutor has submitted that the prosecution 

case has been proved beyond all reasonable doubt by sufficient 

reliable oral as well as documentary evidence but the learned 

Defence  counsel  has  vehemently  submitted  that  the 

prosecution  has  totally  failed  to  prove  the  case  against  the 

accused with material  of  beyond reasonable doubt.  Because, 

the all witnesses except the Investigating Officer, examined by 

prosecution are interested witnesses. So, on close scrutinization 

of  evidence,  it  appears  that  they  have  stated  some 

contradictory  facts  which has not  supported the facts  of  the 

FIR. By citing the facts stated by PW-1, PW-2 and PW-4, the 

learned  Defence  Counsel  has  submitted  that  thought  one 

person namely Baharul was present at the time of occurrence 

and who witnessed the occurrence from close range but he was 

not interrogated by Investigating Officer. So, on the basis of 

evidence of some interested witnesses, the accused cannot be 

convicted. The accused has also stated during his examination 

u/s  313  CrPC  that  the  informant  had  run  the  business  of 

country liquor and he had some monetary transaction with her 

husband. And for such reason the informant gave the stick blow 

8



          

on  his  head  and  caused  injury.  And  out  of  revenge  the 

informant lodged the false FIR against him. The learned counsel 

has placed the reliance on the case law of the case between 

Parimal Gowala & Ors, Appellants –Vs- State of Tripura, 

Respondent, ( 2008 GLT ( Crl.) 413 ) and insisted that the 

evidence of  PWs needs strict scrutiny to test  the veracity of 

such evidence adduced by interested witnesses. 

19. I  have  given  anxious  consideration  to  the  rival 

submission of learned Additional Public Prosecutor and learned 

Defence Counsel. 

20. On the above backdrop of the position of evidence 

of PWs and also of rival submission of learned Additional Public 

Prosecutor and learned Defence Counsel, I like to discuss the 

evidence on record in the light of points for determination of 

the fact for coming to just and proper decision of the case.

21. In regards to the first point for determination of the 

case, it appears from the meticulous examination of evidence of 

PWs that except PW-1 and PW-2 ( prosecutrix) no other PWs 

have  stated  that  they  saw the  accused  inside  the  house  of 

informant at the time of occurrence, though, the prosecutrix 

has claimed that accused by entering into her house caught 

hold her hand and made scuffling for committing rape on her. 

So, she had to beat the accused by a stick. PW-1, the husband 

of the prosecutrix, has stated that he saved his wife from the 

hand  of  accused,  and  he  arrived  at  the  place  after  hearing 

alarm raised by his wife. But the PW-1 had stated that he had 

gone outside before one hour from the time of occurrence. He 

saw the accused when accused was assaulting his wife. But in 

her  evidence the prosecutrix  has  clearly  stated that  accused 

only caught hold her hand. And except that he did nothing. So, 

considering such facts revealed by PW-1 and PW-2, it is found 
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that  the  evidence  of  PW-2  (prosecutrix  )  has  not  been 

adequately  corroborated  by  the  evidence  of  PW-1.  Because, 

both  PWs  have  narrated  the  occurrence  in  different  way. 

Hence, the evidence of PW-1 and PW-2 is found not cogent and 

reliable. Another important fact which is pertinent to mention 

that PW-2 ( prosecutrix) has stated in her evidence that she 

was not medically examined as she sustained no injury but the 

Investigating Officer has contradicted the facts by stating that 

he had sent the victim for medical examination on the date of 

occurrence. So, considering the evidence of PWs, in its entirety, 

I am of the considered opinion that the prosecution has failed 

to prove the facts with corroborative and cogent evidence that 

the accused had entered into the residence of informant at the 

time of occurrence for committing other acts. Because, without 

sufficient corroboration the evidence of prosecution is found not 

trustworthy. On the sole basis of evidence of prosecutrix, the 

accused cannot be held guilty of offence of house trespass. 

22. In regards to the second point for determination of 

the  case,  it  appears  from  the  evidence  on  record  that  the 

version of PWs is that accused made attempt to commit rape 

on prosecutrix as he caught hold her hand. Except that fact no 

other  material  is  there  in  their  evidence.  Moreover,  the 

informant ( prosecutrix) has stated with unequivocal words that 

accused only caught hold her hand. Except that he did nothing. 

23. However, the main ingredients of Section 511 are 

that : 

 (i)   there  must  be  an  attempt  by  accused  to 

commit an offence which is punishable with imprisonment 

under Indian Penal Code and 

(ii)  the accused in such attempt, must have done 

an act towards the commission of an offence. 
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24. So,  in  the  case  in  hand,  in  view  of  above 

ingredients, the duty of prosecution is to prove that conduct of 

accused is such a way to gratify his passion at all events and in 

spite of all resistance. But considering the evidence on record in 

its entirety, it cannot be held that the conduct of accused was 

to  gratify  his  passion  and  did  the  acts  in  spite  of  any 

resistances.  The  prosecutrix  has  herself  admitted  specifically 

that accused only caught hold her hand. On the other hand, the 

other  PWs  have  failed  to  substantiate  the  evidence  of 

informant. Moreover, the medical evidence is totally absent in 

the case. So, on the sole basis of oral evidence of prosecutrix 

the accused cannot be held that he made attempt to commit 

rape on her. 

25. Now, I feel it necessary to mention the observation 

made by Hon’ble Gauhati High Court in the decision of Parimal 

Gowala  &  Ors,  Appellants  –Vs-  State  of  Tripura, 

Respondent, ( 2008 GLT ( Crl.) 413 ) on which decision the 

learned  Defence Counsel  placed reliance.  In para 27,  it  was 

observed as : 

“  The learned counsel  appearing for  the 

appellants/accused also further placed reliance 

on  the  decision  of  the  Apex  Court  in  D.V.  

Shanmugham & Anor. Vs. State of A.P. (1997) 

5 SCC 349 and submitted that even though the  

independent  witnesses  were  available,  they 

were  not  examined  and  only  the  related 

witnesses were examined in the present case 

and in such situation the prosecution case has 

to be scrutinized with more care and caution.”
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 On meticulous examination of material on record, it 

appears that though the PW-1 and PW-2 have stated that one 

body namely,  Baharul  Islam was  present  and  witnessed  the 

occurrence, but Investigating Officer has made it clear that he 

did not examine any person whose name was Baharul. Hence, 

considering such evidence of interested witnesses, it cannot be 

held  that  the  evidence  of  PWs  is  cogent,  reliable  and 

trustworthy because such evidence cannot inspire confidence to 

hold  the  opinion  regarding  the  commission  of  offence  by 

accused.

26. So, on the basis of foregoing discussion, I am of the 

considered opinion that the accused deserves for acquittal on 

careful consideration of evidence on record, because it cannot 

be said that the prosecution has been able to prove the case 

beyond reasonable doubt. Moreover, it is settled law that in a 

criminal case the prosecution has to prove the case beyond all 

reasonable doubt against the accused. 

27. In  the  instant  case,  there  is  also  no  evidence 

available particularly regarding the attempt made by accused 

for committing rape by committing house trespass.  Even the 

evidence gathered by prosecution is not sufficient to hold the 

opinion that accused assaulted to victim or used criminal force 

with intent to outrage her modesty.

28. In the result and for the reasons discussed above, 

the accused is found not guilty and so entitled to acquittal on 

benefit of doubt. 

 O  R  D  E  R

As  the  prosecution  has  failed  to  prove  the  case 

beyond all  reasonable doubt,  so the accused is  acquitted on 

benefit of doubt and set at liberty forthwith. 
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The bail bond stands discharged immediately from 

the case. 

             Given under my hand and seal of this Court on this 

day, the 22nd day of December, 2011. 

( M. Kalita)
 Assistant  Sessions  Judge,
     Sonitpur, Tezpur.

Dictated and corrected by me.

 

Dictation taken and 
transcribed be me :

(J. K Muru)
Steno.

****
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 A  P  P   E   N  D   I   X

Prosecution witnesses :

PW 1         :   Sri Amar Bahdur Bhujel, 
PW 2 :   Smt. Chandra Maya Devi, 

      victim / informant
 PW 3 :   Sri Chandra Bahadur Bhujel

PW 4 :   Sri Dilip Bhujel
PW 5 :   Sri Hema Kanta Dutta, IO

Defence Witness        :   Nil

Court Witness :         Nil
 

Prosecution Exhibits:     :   

Exhibit 1    :  Ejahar
Exhibit 2    :  Sketch Map
Exhibit 3    :  Charge sheet

Material  Exhibits:      : Nil

Defence Exhibit       : Nil

Court Exhibit    : Nil

Exhibit produced by witness : Nil

  (M. Kalita)
  Assistant Sessions Judge,
        Sonitpur : Tezpur.
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